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Plaintiff Phyllis Wtcher brings this pro se civil action
agai nst Murray H Wtcher (“Wtcher”); Beneficial Mtual Savings
Bank (“Beneficial”); Fidelity Bond and Mortgage Co. (“Fidelity”);
TA Title I nsurance Conpany (formerly Title Abstract Conpany) (“TA
Title” and “Title Abstract”); E. I. Du Pont de Nemours & Conpany
(“Du Pont”); WImngton Trust Conpany (“WI m ngton Trust”); the
O fice of the Recorder of Deeds in Delaware County (“Recorder of
Deeds”); Grand National Bank (“Grand National”); and Ni chol as
Scafidi, Esq. and Leslie Carson, Jr., Esqg. (“Scafidi and
Carson”).

Plaintiff’s conplaint was originally filed in Cctober 1995,
when the first Judge to whomthis case was assi gned granted

Plaintiff’s notion for |eave to proceed in forma pauperis, but

di sm ssed without prejudice Plaintiff’s pro se conplaint as
frivolous pursuant to 28 U S.C. § 1915. On COctober 24, 1995, the

Plaintiff filed an amended conmplaint. In July 1996 the Plaintiff
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filed another “amended” conpl aint which was in fact a copy of the
Plaintiff’s anended conpl ai nt of October 24, 1995. This case was
assigned to this Judge on Decenber 4, 1996, after four previous
Judges to whom the case was assigned recused thenselves. At that
time no action had been taken to effect service of process on the
Def endants, and this Court issued an order on January 10, 1997,
ordering the U S. Marshal to effect service of process pursuant
to Fed. R Gv.P. 4(c)(1). Al defendants were subsequently served
wth Plaintiff’s anended conplaint by March 21, 1997.

Presently pending before the Court are six notions to
dismss. Defendants Wtcher, Du Pont, Fidelity, Beneficial,
W I m ngton Trust and Scafidi and Carson filed notions to dism ss
for failure to state a claimpursuant to Fed. R Cv.P. 12(b)(6).
Def endants Du Pont, Fidelity, Beneficial, and WI m ngton Trust
al so nove to dismss pursuant to Fed. R Gv.P. 12(b)(1).
Plaintiff has filed responses to all of these notions.

Because she is proceeding pro se, the Court holds
Plaintiff’s allegations “to | ess stringent standards than formal

pl eadi ngs drafted by | awers.” Haines v. Kerner, 404 U S. 519

(1970). Pursuant to Haines, the Court will consider Plaintiff’'s
anended conpl aint as having possibly alleged three federal causes
of action. Plaintiff attenpts to allege that the Defendants

viol ated 8§ 1962(c) of the Racketeer Influenced and Corrupt

Organi zations Act (“RICO), 18 U.S.C. § 1961 et seq., in that



t hey conspired together to defraud her of her property and
commtted acts of mail and wire fraud in furtherance of that
conspiracy. Plaintiff also attenpts to allege that the
defendants violated 8 1962(d) of RICOin that they conspired to
violate § 1962(c). Plaintiff mentions 8§ 1962(a) of RICO but
Plaintiff’s amended conplaint can in no way support a 1962(a)
violation. Finally, Plaintiff attenpts to allege that defendants
violated her civil rights as a basis for a 42 U S.C. 8§ 1983 cause
of action.

For the reasons given below, pursuant to Fed. R CGv.P.
12(b)(6), the Court will dismss with prejudice Plaintiff’s
anended conplaint as to all of the Defendants on the grounds that
the anended conplaint fails to allege facts that could in any way
support a RICO violation because it fails to allege the existence
of an enterprise or a pattern of racketeering activity. The
anended conplaint also fails to allege any violation of 8§ 1983 in
that it contains no allegation of state action nor does it
contain any facts which would support a claimof a constitutional
vi ol ati on.
| . Backgr ound

The allegations in Plaintiff’s anended conpl aint can be
summari zed as follows: In 1979, Plaintiff and her then husband
(later divorced) Defendant Wtcher sold a house in Illinois to

M. Wtcher’s enpl oyer, Defendant Du Pont. Fromthe sale, the



Wtchers received a check for $50,000, which M. Wtcher

al l egedly deposited and then withdrew fromtheir joint checking
account at Defendant WIlmngton Trust. Plaintiff alleges that

W I m ngton Trust shoul d have required her signature for these
transactions. Allegedly using the noney he withdrew fromtheir
account, M. Wtcher purchased a hone in Chadds Ford,

Pennsyl vania. Plaintiff alleges that M. Wtcher titled the
house in his nane only by recording a forged deed whi ch had
originally included Plaintiff’s nanme but which had been altered
with correction fluid to elimnate any references to her.
Plaintiff alleges that the foll ow ng Defendants were aware that
M. Wtcher was in the process of defrauding her out of her share
of the proceeds of the 1979 sale of the Illinois house:

Fidelity, the original nortgagee; TA Title Abstract/Title

| nsurance; and the O fice of the Recorder of Deeds of Del aware
County, where the deed was recorded. In 1980 M. Wtcher
transferred an interest in the Chadds Ford house to Plaintiff,
after which they owned the house jointly. Plaintiff alleges that
she was never a party to the nortgage.

In 1986 the Wtchers separated. Plaintiff alleges that each
year from 1987 through 1991, Beneficial, to whom Fidelity sold
the nortgage in 1979, mailed a nortgage paynent coupon book to
her, with only her name on the conputer-generated paynent

coupons. Plaintiff alleges that Beneficial knew she was not in



fact the nortgagor, but that it sent the coupons to induce her to
make paynents. Plaintiff alleges that M. Wtcher, who was the
nmort gagor, also induced her to nake the nortgage paynents or risk
| osing her hone. Believing herself to be a nortgagor, Ms.
Wtcher nade paynments of approximately $1200 per nmonth from 1987
t hrough 1991. Wen she was no | onger able to nmake paynents,
Beneficial infornmed her for the first tinme that she was not
liable on the nortgage. Sonetine |ater, Beneficial foreclosed on
the house, which was sold at sheriff’s sale to WI m ngton Trust.
WImngton Trust is currently in the process of evicting
Plaintiff.
1. Standard of Review for a 12(b)(6) Mdtion

When reviewing a notion to dism ss pursuant to Federal Rule
of Gvil Procedure 12(b)(6), the Court nust accept as true al
factual allegations contained in the conplaint as well as all the
reasonabl e i nferences that nmay be drawn fromthose all egations,
and view themin the light nost favorable to the non-noving

party. Zlotnick v. TIE Conmmunications, 836 F.2d 818, 819 (3rd

Cr. 1988). The notion should be denied “unless it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief.” Conley
v. G bson, 355 U S. 41, 45-46, 78 S.Ct. 99, 102 (1957).

[11. Discussion

A Plaintiff’s RICO d ai nms



RI CO creates a federal civil cause of action by “[a]ny
person injured in his business or property by reason of a
violation of § 1962.” 18 U S.C. 8§ 1964(c). Section 1962(c)
makes it unlawful for any person enpl oyed by or associated with
an enterprise which affects interstate comerce to conduct or
participate in the conduct of the enterprise’'s affairs through a
pattern of racketeering activity. 18 U S.C. 8§ 1962(c). To state
a RICO claimunder 8§ 1962(c), a plaintiff nust allege (1) the
exi stence of an enterprise affecting interstate comerce; (2)
that the defendant was enpl oyed by or associated with the
enterprise; (3) that the defendant participated, either directly
or indirectly, in the conduct or the affairs of the enterprise;
and (4) that he participated through a pattern of racketeering

activity. Shearinv. E F. Hutton G oup, Inc., 885 F.2d 1162,

1165 (3rd Cir. 1989).

Anmong the essential elenents of a RICO § 1962(c) claimis
the existence of an enterprise. An enterprise is a de facto or
de jure association through which a defendant engages in a
pattern of racketeering activity. 18 U S. C. 8§ 1961(4); Seville

| ndustrial Mchinery Corp. V. Southnpbst Machinery Corp., 742 F.2d

786, 789 (3rd Gr. 1984). An “enterprise” is not a “pattern of
racketeering activity,” but is an entity separate and apart from

the pattern of activity in which it engages. United States v.

Turkette, 452 U S. 576, 584, 101 S.Ct. 2524, 2529 (1981).



Furthernore, under RICO § 1962(c), an enterprise nust be a

distinct entity fromthe defendant. Kehr Packages, Inc. V.

Fidelcor, Inc., 926 F.2d 1406, 1411 (3rd Cr. 1991). Wen there

are multiple defendants, an allegation of “a conspiracy to
performthe underlying crimnal offenses, standing alone, is not
sufficient to allege the existence of an enterprise.” Seville

| ndustrial Mchinery Corp. V. Southnpbst Machinery Corp., 742 F.2d

786, 790 n.5 (3rd Cir. 1984). Plaintiff’s 8§ 1962(c) claimfails
because she alleges no facts pointing to the existence of an
enterprise which is distinct fromthe Defendants or the

Def endants’ all eged conspiracy to defraud her.

Anot her essential element of a RICO § 1962(c) is that the
def endant participated in an enterprise through a pattern of
racketeering activity. To establish a pattern of racketeering
activity, a plaintiff nust first allege at |east tw acts of
racketeering activity within a ten year period. 18 U S. C 8§
1961(5). “Racketeering activity” includes several state |aw
crinmes such as nurder, kidnaping, ganbling and bribery, as well
as a list of specific federal crinmes including mail fraud, 18
US C §1341. 18 U S.C. 8§ 1961(1). Second, in order to
establish a pattern, a plaintiff “nust show that the racketeering
predi cates are related, and that they anmount to or pose a threat

of continued crimnal activity.” HJ. Inc. v. Northwestern Bell,

492 U. S. 229, 239 (1989). Plaintiff alleges that Beneficial



commtted mail fraud in that it mailed her the nortgage paynent
coupon books knowi ng that Plaintiff was not actually liable on
the nortgage. Even accepting that Beneficial knew Plaintiff was
not |liable on the nortgage, it is questionabl e whether
Beneficial’s mailing of the nortgage coupon books to Plaintiff, a
joint owner living in the house, rises to the level of a pattern
of racketeering activity. Thus, because Plaintiff fails to
all ege either the existence of an enterprise or a pattern of
racketeering activity, her RI CO clai munder § 1962(c) fails.
Plaintiff throws in a reference to RICO 8§ 1962(a), but she
does not allege that she was “injured specifically by the use or
i nvestnment of income in any enterprise, as is required under

section 1962(a).” Banks v. Wl k, 918 F.2d 418, 421 (3rd Gr.

1990). Therefore, Plaintiff does not allege a claimunder RI CO §
1962(a) .

Finally, RICO nmakes it “unlawful for any person to conspire
to violate any of the provisions of subsections (a), (b), or (c)
of this section.” 18 U.S.C. 8§ 1962(d). However, a conspiracy
cl ai munder 8 1962(d) based on a conspiracy to violate one of the
ot her subsections of § 1962 nust fail if the substantive clains

under the other subsections are deficient. Li ght eni ng Lube, Inc.

v. Wtco Corp., 4 F.3d 1153, 1191 (3rd Cr. 1993). Therefore,

because Plaintiff does not state a cl ai munder subsections (a)

t hrough (c) of 8 1962, her conspiracy clai munder subsection (d)



al so fails.
C. Plaintiff’s 8 1983 Cl aim

In order to establish a claimunder 8§ 1983, a plaintiff nust
show that the defendant, while acting under color of state |aw,
know ngly caused a deprivation of a right or privil ege guaranteed
by the Constitution or created by a federal statute. Gty of
klahoma City v. Tuttle, 471 U. S. 808 (1985). Plaintiff invokes

this Court’s jurisdiction under Title 42 U S.C. § 1983, and
clainms that she “was having her civil rights violated and none of
t he defendants would all ow her due process.” (Amended Conpl ai nt
1 24). She also alleges that the Defendants “conspired ... to
deny her equal protection of the laws.” (Amended Conplaint
75). However, nowhere does Plaintiff allege that the Defendants
acted under color of state |law, nor does she point to any facts
whi ch woul d support a claimof a constitutional violation. Thus,
Plaintiff fails to state a civil rights claimunder 42 U S.C. 8§
1983.

D. The State Law C ai ns

Plaintiff also alleges various state law clains. A district
court has supplenental jurisdiction over state clains which form
part of the sanme case or controversy as the federal claimover
which the court has original jurisdiction. 28 US. C § 1367(a).
However, a court may decline to exercise suppl enmental
jurisdiction over such a state claimif the court has disn ssed
all clainms over which it has original jurisdiction. 28 US. C 8§
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1367(c)(3). Upon dismssal of Plaintiff’s RICO clainms and her §

1983 claim no federal issues will remain. Therefore, the Court
will exercise its discretion and decline to hear the state cl ai ns
as wel | .

Vi . Concl usi on

The notions to dismss for failure to state a cl ai m pursuant
to Fed. R G v.P. 12(b)(6) brought by Defendants Wtcher,
Beneficial, Fidelity, Du Pont, WImngton Trust, and Scafidi and
Carson wll be granted as to all of the Defendants, including TA
Title, Title Abstract, Gand National, and the Recorder of Deeds;
and since it appears beyond doubt that Plaintiff can prove no set
of facts which would provide her wwth a federal cause of action
agai nst any of the Defendants, Plaintiff’s Amended Conplaint wll
be dism ssed with prejudice as to all of the Defendants.

An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT FOR THE EASTERN DI STRI CT OF
PENNSYLVANI A

PHYLLI S H W TCHER CIVIL ACTI ON

|
|
V. | NO. 95- 5568
|
|

MURRAY H. W TCHER, et al

AND NOW this 14th day of Cctober, 1997; Defendants Mirray
H. Wtcher, Beneficial Mitual Savings Bank, Fidelity Bond and
Mortgage Co., E.I. Du Pont de Nenours & Conpany, WI m ngton Trust
Conmpany, Nicholas Scafidi, and Leslie Carson, Jr. having filed
notions to dismss Plaintiff’s amended conplaint for failure to
state a clai mupon which relief can be granted pursuant to
Fed. R Civ.P. 12(b)(6);

IT IS ORDERED: The nmotions to dismss for failure to state
a claimpursuant to Fed.R G v.P. 12(b)(6) brought by Defendants
Wtcher, Beneficial, Fidelity, Du Pont, WImngton Trust, and
Scafidi and Carson (Docunment Nos. 23, 25, 29, 30, and 38), are
GRANTED as to all of the Defendants, including TA Title Insurance
Conmpany, Title Abstract Conpany, Gand National Bank, and the
Ofice of the Recorder of Deeds in Delaware County; and since it
appears beyond doubt that Plaintiff can prove no set of facts
whi ch woul d provide her with a federal cause of action agai nst
any of these Defendants, Plaintiff’s Amended Conplaint is

DI SM SSED W TH PREJUDI CE as to all of the Defendants;
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| T 1S FURTHER ORDERED: The remaining state law clains are
DI SM SSED W THOUT PRJUDI CE to Plaintiff’s rights to transfer

these all eged causes of action to state court pursuant to the

transfer provisions of 42 Pa.Cons. Stat. Ann. 8 5103(b).

RAYMOND J. BRODERI CK, J
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